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UNITID «TATES 

SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20S4S 




March 3, 2008 

Bv Electronic DeUverv 

GaryJ. Aguirre 

402 West Broadway, Suite 400 

San Diego, CA 92101 



Re: Aguirre v. SEC, Gv. No. 06-1260 (ESH) 

Dear Mr. Aguirre: 

In your February 21, 2008 e-mail to me you sought information about two matters: (1) a 
receipt documenting access to your OPF (SEC 215) that the Commission produced with your 
OFF in your case before flie Mmt Systans Protection Board ("MSPB") hvi did not provide in 
response to your FOIA requests seeking your OPF, and (2) the information withheld tmm 
transcripts imder Exemption 4. 

With respect to flie first matter, on or about April 24, 2006, tiie FOIA Office iHBvided 
your OPF in respwise to your April 1 1, 2006 FOIA/Privacy Act request The FOIA Office's 
normal fffactice, whidi it eqopears tiiey followed here, would be to get a copy of your OPF from 
the Commission's Office of Hxnnan Resources ("OHR"). Staff in OHR have ii^nmed me that 
receipts like SEC 215 are ministerial documents that are temporarily attached to OPFs but are not 
a part of the OPF. They are deemed nooresponsive to requests for OPFs. Tlius, staff in OHR do 
not include receipts in response to requests for copies of an OPF. 

We would object to production of SEC 2 1 5 in connection with your summary judgment 
reply in the above-c£^oned case. It appears tiiat you received SEC 21 5 in the document 
production in your case before the MSPB ami that the document has not in anjway been made 
public. Consequentiy, SEC 215 is subject to paragraph 3 of the protective orAtar that you 
consulted to m the MSPB case. Paragr^h 3 provides, in relevant part, that you will use 
confidential materials like SEC 215 " solelv for fee purpose of the iMosecution, settlement or 
^>peal of this case, and for no otha* purpose, with the exception that [you] may disclose 
'confidential material' to members of the United States Senate or the United States Hoxise of 
Rejwesentatives, or manbers of thdr staflfe." Under the plain language of that provision, you 
cannot use SEC 215 in die FOIA action. 

We also beheve it would not be ^»prc^ate to identify the sections of four transcripts tiiat 
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ttie Commission decided to withhold under Exemption 4. As Ihe protective order states, your 
MSPB and FOIA cases should be handled separately. Blxining the line between the two cases 
raises the danger that exempt material could be improperly disclosed. 

Very truly yours, 

Medinda Hardy 
Assistant Gaieral Counsel 
202-551-5149 

cc: Scott Hodes 



